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Issue 7 

Environmental Protection Policies 

Development plan 
reference: 

 
Environmental Protection Chapter, 
page 48-56 

 EP5 Surface Water Drainage: 
Sustainable Urban Drainage Systems 
(SUDS), page 51 

 EP6 Waterbodies, page 52 

 EP7 Control of Development in Flood 
Risk Areas, page 53 

 EP9 Contaminated Land, page 54 

 EP10 Foul Drainage, page 55 

 EP13 Ministry of Defence 
Safeguarding, page 56 

 

Reporter: 

Body or person(s) submitting a representation raising the issue (including 
reference number): 

 
EP5 Surface Water Drainage: Sustainable Urban Drainage Systems (SUDS)  
CJ and CRH Dunbar (Pitgaveny) (0908) 
EP6 Waterbodies 
CJ and CRH Dunbar (Pitgaveny) (0908) 
Scottish Environment Protection Agency (0569) 
EP7 Control of Development in Flood Risk Areas 

CJ and CRH Dunbar (Pitgaveny) (0908) 
Network Rail Infrastructure Limited (1041) 
Royal Society for the Protection of Birds Scotland (0285) 
Elgin Community Council (0122) 
Elgin South Area Forum (0194) 
EP9 Contaminated Land 

CJ and CRH Dunbar (Pitgaveny) (0908) 
EP10 Foul Drainage 

CJ and CRH Dunbar (Pitgaveny) (0908) 
EP13 Ministry of Defence Safeguarding 

Fred Olsen Renewables Ltd (1047) 
 

Provision of the 
development plan to 
which the issue 
relates: 

 
Policies seeking to avoid adverse impacts on the 
environment by taking into account the water 
environment, flood risk, contamination and drainage. 
 

Planning authority’s summary of the representation(s): 

 
EP5 Surface Water Drainage: Sustainable Urban Drainage Systems (SUDS)  
CJ and CRH Dunbar (Pitgaveny) (0908) 
Policy states that “all sites should be drained by a sustainable drainage system” 
but then omits any requirements for developments of less than 10 houses to 
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contain details of such a system.  Important to state what is meant by 
development of such sites and to require the submission of a defined level of 
information to ensure that such drainage systems are implemented across all 
sites as intended. 
 
Paragraph 1 should be reworded to clarify which drainage systems are to be 
installed on all sites, and then to list the various purposes required of the drainage 
systems. 
 
Paragraph 3 indicates that maintenance for SUDS must be to the satisfaction of 
the Council, SEPA and Scottish Water.  The policy should be amended to 
recognise that not all three organisations necessarily have interest in any/all 
SUDS aspects. 
 
The term Drainage Impact Assessment is used in paragraph 4, there is some 
disparity in the use of this term as Scottish Water uses the term to describe a 
slightly different process.  This could cause confusion between Drainage Impact 
Assessment and Drainage Assessment, suggest rewording. 
 
EP6 Waterbodies 

CJ and CRH Dunbar (Pitgaveny) (0908) 
Paragraph 2 states the Council operate a presumption against culverting of 
watercourses.  SEPA are the competent authority in this regard and the Water 
Environment (Controlled Activities) (Scotland) Regulations 2011 (CAR) provide 
appropriate means by which activities impacting on the water environment are 
controlled, permitted and protected. 
 
Clarify requirement for appropriate buffer strips to be retained around all water 
features.  Unclear whether this is meant to apply to water features designed into 
new development, including SUDS and helpful if an indication of what an 
appropriate sized buffer strip is given. 
 
Scottish Environment Protection Agency(0569) 
 Strengthen first sentence to state “Proposals must be designed to avoid adverse 
impacts upon the water environment and should seek opportunities for 
restoration.”  Recommend a minimum size buffer strip is stated in line with 
SEPA’s guidance and of other local planning authorities suggest 6 metres. 
  
 EP7 Control of Development in Flood Risk Areas 
CJ and CRH Dunbar (Pitgaveny)(0 908) 
Error in text, word civic should have been used in place of civil. 
Essential civic/civil infrastructure could include below ground power lines, 
telecommunications, gas supplies and/or roads and highways etc.  Such 
infrastructure need not be refused because of flood risk where there is no effect 
on the infrastructure itself or on flood risk.  In the event the term is meant to reflect 
infrastructure such as schools, fire stations can accept policy.  Some clarification 
sought. 
 
Network Rail Infrastructure Limited  (1041) 
Policy should be clarified by being more explicit about the circumstances where 
exceptions will be made for essential civil infrastructure.  The use of the term 
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essential infrastructure already implies that this is in fact essential life line 
infrastructure for public health, wellbeing and safety so why wouldn't it be 
supported by LDP policy. 
 
The criteria for exceptions should be the functional and operational requirements 
of providers of existing linear land-based infrastructure. 
 
Royal Society for the Protection of Birds Scotland (0288) 
Support this comment and wish to see it rigorously enforced in development 
management decisions. 
 
Elgin Community Council (0194), Elgin South Area Forum(0122) 
Some sites are demarcated or protected against flooding or land slip by existing 
features such as retaining walls, fences, drainage and topography that are not in 
joint ownership.  Essential elements for protection should be identified and 
recorded against the relevant designations with a requirement to afford suitable 
access for future maintenance stated within the plan.  
 
EP9 Contaminated Land 
CJ and CRH Dunbar (Pitgaveny) (0908) 
On-site treatment of contaminated or hazardous material is widely accepted as a 
sustainable solution to the treatment of contaminated land.  Suggest this is 
included into the policy as an alternative to excavation and removal of materials. 
 
EP10 Foul Drainage 
CJ and CRH Dunbar (Pitgaveny) (0908) 
Amend wording. 
 
EP13 Ministry of Defence Safeguarding 
Fred Olsen Renewables Ltd (1047) 
Unclear what policy is enforcing or requiring.  Request clarification or reinstate as 
guidance rather than policy as appropriate.  Areas to which this policy applies 
should be shown on the proposals map 
 

Modifications sought by those submitting representations: 

 
EP5 Surface Water Drainage: Sustainable Urban Drainage Systems (SUDS)  
CJ and CRH Dunbar (Pitgaveny) (0908) 
Amend paragraph 1 “Surface water from development should be dealt with in a 
sustainable manner that either has a neutral effect on the risk of flooding or which 
reduces the risk of flooding.  The method of dealing with surface water should 
also avoid pollution and promote habitat enhancement and amenity.  All sites 
should be drained by a sustainable drainage system (SUDS).  Drainage systems 
should contribute to enhancing existing blue and green networks while 
contributing to placemaking, biodiversity, recreational, flood risk and climate 
change objectives”. 
 
Amend paragraph 3 “Applicants must agree provisions for the long term 
maintenance of the SUDS scheme to the satisfaction of the Council in 
consultation with SEPA and Scottish Water as appropriate.” 
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Amend paragraph 4 to delete the word “impact” so it reads as a drainage 
assessment.  
 
EP6 Waterbodies 
CJ and CRH Dunbar (Pitgaveny) (0908) 
Paragraph 2 remove the sentence that states “The Council operates a 
presumption against culverting of watercourses and any unnecessary engineering 
works in the water environment”. 
 
Wording should be amended to clarify what is intended to constitute an 
appropriate buffer strip to be retained around all water features.  The wording 
should also state the following “The designation of an appropriate buffer strip 
should emerge through the masterplanning process with guidance from the 
Council” instead of a prescriptive requirement.  The wording of the policy should 
also clarify whether the water features referred to in paragraph 3 are existing 
water features in the natural environment or whether these extend to include 
water features that are designed into new developments. 
 
Scottish Environment Protection Agency 0569 
Amend 1st sentence “Proposals must be designed to avoid adverse impacts upon 
the water environment and should seek opportunities for restoration”. 
 
Recommend that the minimum size of the buffer strip is stated in line with our own 
guidance and of other local authorities, suggest 6 metres. 
 
EP7 Control of Development in Flood Risk Areas 

CJ and CRH Dunbar (Pitgaveny) (0908) 
The policy should state that other forms of infrastructure may be acceptable in 
Flood Risk Areas including power lines, telecommunications, gas supplies and/or 
roads/highways.  Wording for 2nd bullet point of paragraph c) should be amended 
to include the text “essential civic infrastructure such as schools, public and 
municipal buildings will generally not be permitted. 
 
Network Rail Infrastructure Limited (1041) 
Amended wording or similar “Exceptions will be made if the development is 
essential for operational reasons and/or where the development has significant 
community benefits and/or maintains a strategic connected network.” 
 
Royal Society for the Protection of Birds Scotland (0288) 
Supportive comment. 
 
Elgin Community Council (0194) Elgin South Area Forum (0122) 
Implies that the Local Development Plan should identify flood and land slip 
protection measures within designations and a requirement to afford suitable 
access for future maintenance. 
 
EP9  Contaminated Land 
CJ and CRH Dunbar (Pitgaveny) (0908) 
At paragraph b) insert the words “and/or treatment” after the word disposal. 
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EP10 Foul Drainage 

CJ and CRH Dunbar (Pitgaveny) (0908) 
In paragraph 1 insert words “or the developer can satisfy the Scottish Water 5 key 
tests for the funding of part 4 works to allow such funding to be made available by 
Scottish Water” after the word “Programme”. 
 
EP13 Ministry of Defence Safeguarding 

Fred Olsen Renewables Ltd (1047) 
Clarification of intent and coverage of policy sought. 
 
Summary of responses (including reasons) by planning authority: 

 
EP5 Surface Water Drainage: Sustainable Urban Drainage Systems (SUDS)  
The policy states that all sites must be drained by a sustainable drainage system 
(SUDS) not just those of a certain scale.  The threshold of 10 or more houses and 
non residential properties of 500 sq m and above relates to the requirement to 
provide a drainage impact assessment.  It is difficult to set out the level of 
drainage treatment that will be required as this will differ dependent upon the 
scale of development, location, type of use and ground conditions.  On this basis 
the policy is relatively broad and does not set out prescriptive solutions for 
developers.  This policy has been prepared in consultation with the Scottish 
Environment Protection Agency and the presumption against culverting and 
unnecessary engineering works is intended to advise developers at the outset 
that this will not be acceptable. 
 
If the Reporter is so minded the Council would not object to the inclusion of the 
suggested policy wording as set out above. 
 
EP6  Waterbodies 
The proposed amended text is not accepted as not all sites will be subject to the 
masterplanning process.    The Scottish Environment Protection Agency has 
provided clarification on the size of buffer strip required on a number of identified 
sites based on their guidance. Accordingly, additional text seeking a 6 m buffer 
strip for identified sites has been suggested to the Reporter within the Schedule 4 
for the individual settlements.  The reference to culverting is to make it clear at the 
outset that this will not be acceptable albeit regulated by the Scottish Environment 
Protection Agency. 
 
For clarity additional text will be added to the justification section of the policy 
setting out what constitutes a water feature.  “Water features include waterbodies, 
ponds and existing sustainable drainage systems (SUDS) both natural and man- 
made”. 
 
If the reporter is so minded the Council would not object to the suggested wording 
strengthening the first sentence “Proposals must be designed to avoid adverse 
impacts upon the water environment and should seek opportunities for 
restoration”. 
 
Furthermore the Council would not object to the inclusion of reference to the size 
of buffer required and the following text should replace the first sentence of 
paragraph 3    “A buffer strip of at least 6m between development and all water 
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features is required”.  
 
EP7 Control of Development in Flood Risk Areas 

Support for the policy and its rigorous implementation is noted. The modifications 
sought in terms of identifying essential elements of protection from flooding and 
land slip are not considered appropriate for inclusion within the Local 
Development Plan.  Burdens on land are a legal issue and not a planning matter. 
 
Civil infrastructure is the intended terminology. There does appear to be confusion 
surrounding the phrase civil infrastructure and what types of development this 
may relate to. The policy as currently worded references hospitals, schools and 
depots however there is no reference to transport or utilities infrastructure.  
Scottish Planning Policy (CD01 para 263) provides clarification within a glossary 
of terms that sets out the definition of civic infrastructure which does relate to 
residential institutions, school and hospitals and essential infrastructure which 
relates to essential transport and utilities infrastructure. 
 
The current policy is reflective of the flood risk framework as set out in Scottish 
Planning Policy (CD01 para 263) but is not as extensive in coverage of some 
aspects of medium and high risk.  Importantly, Scottish Planning Policy sets out 
limitations within medium to high risk flood areas and makes a clear distinction 
between civil and essential infrastructure. Essential infrastructure may be 
considered suitable in medium to high risk flood areas on the basis that it can be 
designed and constructed to remain operational during floods and not impede 
water flow, while civil infrastructure is not.  This distinction is not currently 
reflected in EP7 of the Proposed Plan. If the Reporter is so minded the Council 
would not object to the insertion of the wording below and it is considered that this 
would adequately deal with the representations from CJ and CRH Dunbar 
(Pitgaveny) and Network Rail Infrastructure Limited.  
 
Insert into b) low to medium risk category  
 
“A flood risk assessment may be required at the upper end of the probability 
range (i.e. close to 0.5%), and for essential infrastructure and most vulnerable 
uses.  Water resistant materials and construction may be required.  Generally not 
suitable for civil infrastructure. Where civil infrastructure must be located in these 
areas or is being substantially extended, it should be designed to be capable of 
remaining operational and accessible during extreme flood events.” 
 
Insert into c) medium to high risk category 
 
“May be suitable for: 
- Residential, institutional, commercial and industrial development within built up 

areas provided flood protection measures to the appropriate standard already 
exist and are maintained, are under construction, or are a planned measure in 
a current flood management plan; 

- Essential infrastructure within built up areas, designed and constructed to 
remain operational during floods and not impede water flow; 

- Some recreational, sport, amenity and nature conservation uses, provided 
appropriate evacuation procedures are in place and 

- Job related accommodation, e.g. for caretakers or operational staff. 
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Generally not suitable for: 
- Civil infrastructure and most vulnerable uses; 
- Additional development in undeveloped and sparsely developed areas, unless 

a location is essential for operational reasons, e.g. for navigation and water 
based recreation, agriculture, transport or utilities infrastructure (which should 
be designed to be operational during floods and not impede water flow), and 
an alternative, lower risk location is not available and 

- New caravan camping sites. 
-  Where development is permitted, measures to protect against or manage 

flood risk will be required and any loss of flood storage capacity mitigated to 
achieve a neutral or better outcome.   

- Water resistant materials and construction should be used where appropriate.  
Elevated buildings on structures such as stilts are unlikely to be acceptable. 

 
If the Reporter is so minded the Council would not object to the inclusion of the 
definitions as set out in Scottish Planning Policy for essential infrastructure, most 
vulnerable uses and civil infrastructure to be provided in the justification section 
accompanying the policy. 
 
EP9 Contaminated Land 
If the Reporter is so minded the Council would not object to the insertion of 
wording suggested by CJ and CRH Dunbar (Pitgaveny) at paragraph b) insert the 
words “and/or treatment” after the word disposal. 
 
EP10 Foul Drainage 

The proposed amendment to the policy is not considered to adequately reflect the 
current situation with regards to Scottish Water investment.   Scottish Water and 
the Scottish Environment Protection Agency are both satisfied with the wording 
and content of the policy as it stands. 
 
No modification is proposed. 
 
EP13 Ministry of Defence Safeguarding 

The purpose of the policy is to safeguard MOD operations at the Lossiemouth and 
Kinloss bases. Due to the range of proposals that could be subject to consultation 
it is difficult to explicitly state what is required of an applicant as this will be 
dependent upon the type of proposal and its location in relation to the MOD 
bases. Moray Council holds information relating to the consultation zones and 
developers can make early contact to discuss the implications of the consultation 
zone on a specific proposal.  The consultation zones are already denoted on the 
proposals map. 
 
No modification is proposed. 
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Reporter’s conclusions: 

 
 

Reporter’s recommendations: 

 
 

 


