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Issue  5a Natural Environment Policies E1 to E5  

Development plan 
reference: 

 
Natural Environment Policies, page 
33-38  

 E1 Natura 2000 Sites and National 
Nature Conservation Sites, page 33 

 E2 Local Nature Conservation 
Sites and Biodiversity,  page 34 

 E3 Protected Species, page 35 

 E4 Trees and Development, page 
36 

 E5 Open Spaces, page 37-38 
 

Reporter: 

Body or person(s) submitting a representation raising the issue (including 
reference number): 

 
E1 Natura 2000 Sites and National Nature Conservation Sites 

West Coast Energy Ltd (0730) 
Mrs Jean Oliver (0996) 
Cabrach Community Association (0674) 
Scotia Homes Ltd (0480) 
CJ And CRH Dunbar (Pitgaveny) (0908) 
Scottish Natural Heritage (1027) 
Dufftown and District Community Council (0522) 
E2 Local Nature Conservation Sites and Biodiversity 

West Coast Energy Ltd (0730) 
Scotia Homes Ltd (0480) 
RES UK Ltd (0402) 
RSPB Scotland (0285) 
Fred Olsen Renewables Ltd (1047) 
Scottish Environment Protection Agency (0569) 
Forestry Commission (0307) 
Scottish Natural Heritage (1027) 
E3 Protected Species 
West Coast Energy Ltd (0730) 
Scotia Homes Ltd (0480) 
RES UK Ltd (0402) 
Scottish Natural Heritage (1027) 
Forestry Commission (0307) 
E4 Trees and Development 
Scotia Homes Ltd (0480) 
Fred Olsen Renewables Ltd (1047) 
Forestry Commission (0307) 
E5 Open Spaces 
Christine I Clerk (0685) 
CJ And CRH Dunbar (Pitgaveny) (0908) 
Scotia Homes Ltd (0480) 
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Crown Estates (0861) 
Homes for Scotland (1035) 
Elgin Community Council (0122) 
Elgin South Area Forum (0194) 
Scottish Environment Protection Agency (0569) 
 
Provision of the 
development plan to 
which the issue 
relates: 

 
Policies E1 to E5 provide the framework for considering 
development proposals which may affect designated 
nature conservation habitats and species. The policies 
also seek to safeguard existing trees and open spaces 
and ensure new developments include new tree planting 
and quality/ quantity of open spaces. 
 

Planning authority’s summary of the representation(s): 

 
E1 Natura 2000 Sites and National Nature Conservation Sites 
West Coast Energy Ltd (0730) 
Ramsar sites are not part of the Natura suite of sites and are not included in the 
Natura legislation, though policy makers often ascribe Natura protection to 
Ramsar sites. WCE do not have an issue with the approach of giving Ramsar 
sites Natura policy protection. However, the justification uses a confused phrase 
that could imply that SSSI sites are also being afforded the same level of 
protection as Natura sites. 
 
Mrs Jean Oliver (0996) and Cabrach Community Association (0674) 
Considers that the Cabrach should have been included in the Cairngorms 
National Park where it geographically belongs. 
 
Scotia Homes Ltd (480) 
Support policy. 
 
CJ and CRH Dunbar (Pitgaveny) (0908) 
Seek confirmation of the quantum of assessment necessary and whether the SEA 
Environmental Report and Habitats Regulations Appraisal that accompany the 
Proposed Plan can be taken as an appropriate assessment of proposed 
development sites. Request clarity as to the meaning of ‘significant’ and whether 
any such requirement might equally be applied to a process of masterplanning of 
those sites proposed for development by the Council in the Moray Proposed Plan.  
 
Seek clarity on the use of the term ‘plans’ in para 1 and whether this term is 
meant to be understood as constituting the Plans, Programmes and Strategies 
produced by the Council which are subject to Strategic Environmental 
Assessment or if it relates to proposals for development that are submitted to the 
Council as planning applications for determination.  Amend the policy wording 
such that there is greater flexibility to allow for approval of proposals that include 
appropriate mitigation measures to control and balance any adverse effects that 
may arise through the development as proposed. 
 
Scottish Natural Heritage (1027) 
Confusing to refer to “plans” in this policy. Habitats Regulations Appraisal should 
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be carried out for both plans and projects. This policy is referring to projects (i.e. 
Proposals). Amending the policy would establish consistency of terminology and 
avoid confusion. 
 
Wording is at odds with Scottish Planning Policy (SPP), the wording is unclear 
because the two references to adversely affecting the designation seem to cancel 
each other out. The part of the policy in National designations needs to accurately 
mirror equivalent policy wording in SPP however it omits or at the end of test (a) 
and the implication is that (a) and (b) should be met. This is inconsistent with 
SPP. 
 
Last paragraph is not clear that this is in relation to the question of imperative 
reasons of overriding public interest. Rewording to more accurately reflect 
Habitats Regulations (as amended). Justification text should be amended to more 
accurately reflect secondary legislation. 
 
Dufftown and District Community Council (0522) 
Cabrach is not included in the Cairngorms National Park, a proposal for this 
should be developed. Consider that the ancient drove roads have the potential to 
provide long distance recreational routes linking the whole of Moray. 
 
E2 Local Nature Conservation Sites and Biodiversity 

West Coast Energy Ltd (0730) 
The policy wording appears unduly restrictive i.e. Development proposal will be 
refused unless it can be demonstrated that; a) local public benefits clearly 
outweigh the nature conservation value of the site, and b) there is a specific 
locational requirement for the development” Suggested rewording of a) to 
explicitly allow for mitigation of local effects i.e. Local public benefits, after 
mitigation, clearly outweigh the nature conservation effects; or” European 
Protected Species should be excluded to avoid confusion with policy E3. 
 
Scotia Homes Ltd (0480) 
Support policy. 
 
RES UK Ltd (0402) 
Suggests that the policy should recognise that there are a range of developments, 
including renewable energy projects, where consideration of the balance between 
nature conservation and the benefits of a specific proposal will be required. The 
EIA process assists this. 
 
RSPB Scotland (0285) 
Considers that Sites of Interest to Natural Science (SINS) should be listed. This 
would assist the Council with its duty under the Nature Conservation Scotland Act 
(2004) to further the conservation of biodiversity when carrying out all its functions 
and to take measures to enhance biodiversity where possible. Scottish Planning 
Policy (SPP) encourages local designations to be identified and protected through 
the development plan. 
 
The protection of local nature conservation sites by local authorities was an action 
identified in the Scottish Biodiversity Strategy Action Plans 2004-8. Environmental 
designations map shows Moray Wildlife sites, however these are not defined or 
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referred and do not appear to include all of the SINS. A review of Local nature 
Conservation sites would be welcomed. Scottish Natural Heritage guidance in 
2006 sets out guidelines for introducing a more coherent approach across 
Scotland to the selection and naming of sites of local and regional importance for 
biodiversity and geodiversity. Preparation and inclusion of supplementary 
guidance on Biodiversity would be welcome. 
 
Fred Olsen Renewables Ltd (1047) 
Include "significant" in opening sentence to ensure local designations are 
distinguished from national and international designations and to ensure 
consistency with paragraph 139 of Scottish Planning policy (SPP) which states, 
"the level of protection given to local designations through the development plan 
should not be as high as the level of protection given to national and international 
designations. SPP also states, "Both statutory and non statutory local 
designations should be identified and protected in the development plan and the 
factors which will be taken into account in development management decision 
making should be set out. 
 
Scottish Environment Protection Agency (0569) 
Support commitment to habitat creation/protection and emphasis on wildlife 
corridors, contributes to green/blue networking objectives. Ideally policy would 
mention these key words to strengthen links and recommend that minor 
amendments to achieve this are considered.  A phase 1 Habitat survey should be 
used to identify if wetlands are present and then the more detailed National 
Vegetation Classification (NVC) survey identifies if the wetlands are groundwater 
dependent habitats. In some cases a simple walk over and photographic study 
can provide the information required. 
 
Forestry Commission (0307) 
Term "Local Nature Reserves" used in para 1 is ambiguous. NPF2 and SPP refer 
to Local nature Conservation Sites. This policy should use the term currently used 
by the Council to identify priority local habitats. 
 
Scottish Natural Heritage (1027) 
Considers the Council should produce Supplementary Guidance to accompany 
this policy and Policy E2. More guidance is required on how applicants for 
planning permission should consider existing and potential biodiversity on the site 
to enable biodiversity to be conserved and enhanced. 
 
E3 Protected Species 

West Coast Energy Ltd (0730) 
There is considerable scope for confusion between policy E2 and E3. Protected 
species are mentioned in both. 
 
Scotia Homes Ltd. (0480) 
Support policy. 
 
RES UK Ltd (0402) 
The policy text does not fully consider all types of proposals that may have an 
effect on European Protected Species. Onshore wind farm developments, for 
example, may have some adverse effect on species covered by this policy but a 
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better way of assessing such effects is through the application process and the 
EIA process. 
 
This policy should contain reference to the wider environmental benefits of 
projects and where a balance can be achieved.  
 
Scottish Natural Heritage (1027) 
Wording requires amendment to bring into line with environmental legislation and 
Scottish Planning Policy and include reference to badgers. Council should 
produce Supplementary Guidance to accompany these policies E2 and E3. More 
guidance is required on how applicants for planning permission should consider 
existing and potential biodiversity on the site to enable biodiversity to be 
conserved and enhanced. 
 
A biodiversity checklist would be helpful. Need additional information on sites 
most likely to need protected species surveys, timing of surveys and standard 
mitigation measures. 
 
Forestry Commission (0307) 
Considers the term "there is no satisfactory alternative" is subjective and should 
be removed. It could be argued a lack of control over nearby land would result in 
there being no satisfactory alternatives to deliver the development in any area. 
This exemption has not been provided for the higher designation, European 
Protected Habitats/Species. 
 
E4 Trees and Development 

Scotia Homes Ltd (0480) 
Scotia Homes supports this policy. 
 
Fred Olsen Renewables Ltd (1047) 
Propose additional words are added to end of sentence after "retained or 
replaced...." to be "where it is appropriate and reasonable to do so." Seek 
clarification that this policy has to be applied primarily to trees in urban areas and 
that woodland removal will be considered under a separate set of criteria, subject 
to guidance from Forestry Commission Scotland. 
 
Forestry Commission (0307) 
FCS supports inclusion of this policy and the recognition that development 
proposals in woodlands require separate control systems, however the difference 
should be reiterated in the supplementary guidance on Trees and Development. 
 
E5 Open Spaces 

Christine I Clerk (0685) 
Space should be found for allotments.  
 
CJ and CRH Dunbar (Pitgaveny) (0908) 
Requests wording to be added on page 37 stating, "Open air sports facilities will 
be considered to contribute towards the overall provision of open space in new 
developments".  
 
Concerns about the proportionate requirements for the quantity of ‘green spaces’ 
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to be provided in new developments as set out in bullet points 1 through 4 on 
page 37. Bullet point two requires clarity as to whether the minimum provision of 
15% open space will be applied to all industrial sites regardless of scale, or 
whether the policy is intended to include a proportionate provision according to 
small/medium/large sites or some similar categorisation. The text of bullet points 
two and three would benefit from an inclusion similar to that at bullet point four, to 
allow for allotments, formal parks and play spaces to be included as options within 
the open space requirement.  
 
Under the heading: "Provision of new Open Spaces - Quantity", text should be 
included which states that whilst 30% may be an aspirational target there should 
be recognition that a better quality landscape scheme may be achieved through a 
masterplan-led process where: existing features are mapped and protected, 
community needs are anticipated, green networks are put into place, and a SUDS 
scheme is designed that contributes towards local biodiversity, rather than 
seeking to adhere to an arbitrary figure. A high quality landscape framework and 
provision of amenity space can be achieved with less than 30% cover. Additional 
text should be included within the section of Policy E5 entitled "Provision of new 
Open Spaces" in order to ensure that due consideration is given to the best ways 
to plan for and include Open Space in new developments. 
 
Scotia Homes Ltd (0480) 
Supports the principle of seeking to a secure a minimum of 15-20% of open space 
on site with 10 houses or more and new industrial sites where this is underpinned 
by the masterplanning process and informed by the Council’s strategy on 
landscape and open space requirements. Notes the justification states that until 
the Open Space Strategy is operational open space requirements will be dealt 
with on a case by case basis. Considers the policy to be too prescriptive and 
unsubstantiated pending consultation on the Open Space Strategy. 
 
Crown Estates (0861) 
Objects to policy E5 and proposes an amendment that would allow economic 
development opportunities to be realised by communities where area of open 
space are of limited value and where there is over provision.  Policy ED5 
Opportunity Sites allows for appropriate alternative uses on brownfield sites. 
However, Opportunity sites are not identified in all settlement. In line with SPP all 
communities should be able to respond to new economic development 
opportunities and have land available to accommodate alternative uses. The 
inflexibility of Policy E5 is highlighted in Mosstodloch were the Objective/Issues 
state the bypass completion present opportunities, however much of the area 
enclosed by the bypass is designated ENV and actually inhibits development. 
 
In settlements where there is over-provision of open space and the value of this 
open space is limited it is reasonable that the policy controlling such areas is 
more flexible. In these cases there is no substantive reason to retain the open 
space and the policy should ensure that these spaces can accommodate 
economic activities or community facilities if these are important to the function 
and character of the area and where the other Policy E5 criteria are met. By 
retaining the qualifying criteria within Policy E5 the amendment will not jeopardise 
open space that is a scarce resource or is high quality in terms of landscape 
quality or function. This position would align with SPP’s position on sustainable 
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economic growth and the Vision for Moray set out in the Proposed Plan.  
 
Homes for Scotland (1035) 
The section on Safeguarding Open Spaces seems acceptable, and clearly 
recognises that the protection of open spaces is dependent on an assessment of 
what exists, its quality, functions and distribution. SPP requires that Councils carry 
out open space and green space audits and prepare a strategy for 
provision/protection. It appears that the Council has done these but any decision 
on protecting or releasing specific areas of open space would require that 
background information. Such audits and strategies should have been available 
to inform this LDP. 
 
Open space audit and strategy should lead to a specific set of approaches to 
providing new open spaces. There should be less reliance on blanket standards 
and recognition that new spaces should be sought only when there is, or would 
be, a deficit in provision as a result of new development. However, Policy E5 falls 
back on rigid space standards for new development. The basis of planning new 
open spaces in development should be an assessment of provision and 
deficiencies not rigid requirements. 
 
Elgin Community Council (0122) and Elgin South Area Forum (0194)  
All critical open spaces should be identified and defined in a guidance document. 
This will aid enforcement for example where car show rooms park cars on verges 
in Elgin. Open space in Elgin is being eroded, for example Reiket Lane. 
Concerned requirement for 30% open space in developments over 200 houses 
will result in developers building in block of less than 200. The policy is unclear 
how phased development would be handled. A solution is to build houses with 
gardens suitable for allotments. Pleased to see allotments included as part of 
provision for new open spaces within Policy E5. Note comment that Council will 
be addressing Open Space Strategy including allotments as a priority area of 
work for next year.  
 
Scottish Environment Protection Agency (0569) 
Agree that open spaces can have particular benefits for flood risk and support the 
encouragement given to increasing "blue corridors" and protecting existing open 
and green spaces. 
 
Modifications sought by those submitting representations: 

 
E1 Natura 2000 Sites and National Nature Conservation Sites 

West Coast Energy Ltd (0730) 
Rewording might be to "Ramsar sites are afforded the same protection as Natura 
sites. SSSI sites are protected under the Wildlife and Countryside Act 1981." 
 
In the main text for National Designations it is necessary to add "or" between 
section a) and b) to reflect the actual wording in SPP. 
 
Mrs Jean Oliver (0996) and Cabrach Community Council (0674) 
Cabrach to be included within the Cairngorms National Park. 
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Scotia Homes Ltd (0480) 
Support noted. 
 
CJ and CRH Dunbar (0908) 
Seek clarity on the need for separate ‘appropriate assessment’ of development 
likely to have an impact on a Natura 2000 site and request that confirmation is 
provided within the body of the policy as to whether any such ‘appropriate 
assessment’ can include that undertaken by the Council in the preparation of the 
Proposed Plan as part of the Strategic Environmental Assessment 
Habitats.Regulations Appraisal. 
 
Clarification of the wording of the Policy Justification in relation to the need for 
appropriate assessment or environmental impact assessment to accompany 
applications for planning permission, and specifically whether this requirement will 
equally be applied to masterplans for proposed developments. 
 
More appropriate to amend the policy wording such that there is greater flexibility 
to allow for approval of proposals that include appropriate mitigation measures to 
control and  balance any adverse effects that may arise through the 
development as proposed. 
 
Scottish Natural Heritage (1027)  
Amend text - amend the two references to plans to proposals. 
 
Proposals will only be approved  where…In exceptional circumstances, 
proposals may be approved where… 
 
Amend beginning to read “Development proposals which will affect a National 
Park, Site of Scientific Interest (SSSI) or National Nature reserve...” 
 
Insert "or" at the end of paragraph (a) of the policy on National designations. 
 
Amend last para for Natura 2000 sites hosting a priority habitat or species (as 
defined in Article 1 of the Habitats Directive), prior consultation with the European 
Commission via Scottish Ministers is required unless the imperative reasons of 
overriding public interest relate to human health, public safety or beneficial 
consequences of primary importance to the environment.  
 
Amend beginning of justification text Natura 2000 sites include Special Areas of 
Conservation (SAC) and Special Protection Areas (SPA). Scottish Ministers must 
be notified prior to approval of planning consent affecting Natura sites where SNH 
has an outstanding objection and/or where, despite a negative assessment, the 
Council considers there are imperative reasons of overriding public interest to 
approve the application, with no alternative solutions. 
 
Dufftown and District Community Council (0522)  
Develop a proposal to include the Cabrach in the Cairngorms National Park. 
 
E2 Local Nature Conservation Sites and Biodiversity 
West Coast Energy Ltd (0730) 
For clarity it would assist if European Protected Species were specifically 
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excluded in the first para to avoid confusion with policy E3. 
 
Scotia Homes Ltd (0480) 
Support noted. 
 
RES UK Ltd (0402) 
Suggest additional wording is inserted at bullet point a) local public or wider 
environmental benefits clearly outweigh the nature conservation value of the site, 
and... 
 
RSPB Scotland (0285)  
Recommend that non statutory Local Nature Conservation Sites are 
acknowledged to highlight their importance.  
 
Review of Local Nature Conservation Sites would be welcome. 
 
Preparation of Supplementary Planning Guidance on Biodiversity. 
 
Fred Olsen Renewables Ltd (1047) 
Would benefit from providing clear referencing to the statutory and non statutory 
local designations that require due consideration. 
 
Scottish Environment Protection Agency (0569) 
Ideally policy should mention these key words to make these links stronger and 
recommend minor amendments to achieve this are considered. 
 
Forestry Commission (0307) 
This policy should use the term currently used by the Council to identify priority 
local habitats. 
 
Scottish Natural Heritage (1027) 
Council should produce Supplementary Guidance to accompany this policy and 
Policy E2. 
 
E3 Protected Species 
West Coast Energy Ltd (0730) 
For clarity it is recommended that E2 explicitly confines consideration of species 
to those that are neither EPS nor nationally protected species. In E3 the EPS 
related section is an extract from the legislation and SPP. In the para regarding 
nationally protected species it would be useful to specify the Wildlife and 
Countryside Act 1981 (as amended) as per SPP. 
 
Scotia Homes Ltd (0480) 
Support Noted. 
 
RES UK Ltd (0402) 
Suggest the following additional wording as a first bullet point after paragraph 
one, “there are wider environmental benefits to outweigh the adverse effect; or”. 
Also the word and at the end of the current first bullet point should be replaced 
with or. 
 



Page 10 of 18 
 

Where development will affect a protected species of bird, developers must 
demonstrate that there is no other satisfactory solution” should be removed as 
this wording does not allow sufficient opportunity for proposals to be considered 
on their own merits and for EIA projects to demonstrate the full representation of 
the various aspects pertaining to a site. 
 
Scottish Natural Heritage (1027) 
Amend Text: 
 
Proposals which would have an adverse effect on a European protected species 
will not be approved unless: There is no satisfactory alternative; and the 
development is required to preserve public health or public safety or for other 
reasons of overriding public interest, including those of a social or economic 
nature and beneficial consequences of primary importance for the environment; 
and the development will not be detrimental to the maintenance of the population 
of species concerned at a favourable conservation status of the species 
concerned. 
 
Proposals which would have an adverse effect on a nationally protected species 
of bird will not be approved unless: There is no other satisfactory solution; and 
The development is necessary to preserve public health or public safety; and The 
development will not be detrimental to the conservation status of the species 
concerned. 
 
Proposals which would have an adverse effect on badgers or their setts must be  
accompanied by a Badger Protection Plan to avoid, minimise or compensate for 
impacts. A licence  from Scottish Natural Heritage may be required as well as 
planning permission. 
 
Where a protected species may be affected a species survey should be prepared 
to accompany the application to demonstrate how any offence under the relevant 
legislation will be avoided. 
 
Add under E2 and E3 that Biodiversity and Protected Species Supplementary 
Guidance will be prepared. 
 
Forestry Commission (0307) 
Term "there is no satisfactory alternative" is subjective and should be removed. 
 
E4 Trees and Development 

Scotia Homes Ltd (0480) 
Support noted. 
 
Fred Olsen Renewables Ltd (1047) 
Propose additional words are added to end of sentence after "retained or 
replaced...." to be "where it is appropriate and reasonable to do so." Seek 
clarification that this policy has to be applied primarily to trees in urban areas and 
that woodland removal will be considered under a separate set of criteria, subject 
to guidance from Forestry Commission Scotland. 
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Forestry Commission (0307)  
Supports the recognition that development proposals in woodlands require 
separate control systems, however the difference should be reiterated in the 
supplementary guidance on Trees and Development. 
 
E5 Open Spaces 
Christine I Clerk (0685) 
Space should be found for allotments.  
 
CJ and CRH Dunbar (Pitgaveny) (0908) 
Add wording which states that: "Open air sports facilities will be considered to 
contribute towards the overall provisionof open space in new developments". 
 
Under ‘Provision of new Open Spaces -Quantity’ bullet point two should be 
amended to clarify whether the minimum provision of 15% open space will be 
applied to all industrial sites regardless of scale, or whether the policy is intended 
to include a proportionate provision according to small/medium/large sites or 
some similar categorisation. 
 
Bullet points two and three should be amended to allow for allotments, formal 
parks and playspaces to be included within the open space requirement. Bullet 
point four should be amended to recognise that 30% is a target for the provision 
of open space, not a requirement. 
 
Text should also be added under "Provision of new Open Spaces - Quality" as 
follows: "The ratios of Open Space to numbers of housing units in new 
developments should be used as a guide rather than a prescription. A 
masterplan-led approach conducted as part of an inclusive exercise will deliver 
the best result in terms of overall open space provision". 
 
Under "Provision of new Open Spaces add text "Other aspects which must be 
taken into account in the consideration of appropriate levels and types of Open 
Spaces are as follows: Existing Open Space provision within the vicinity of new 
sites and the quality of that provision; are there elements of an open space 
strategy that are best applied though provision of a commuted sum for 
enhancement elsewhere?; the impact of the density of development. Higher 
density areas which include flats, and houses with smaller gardens require more 
public open space while lower density areas with larger gardens and detached 
houses may need less; the types and maintenance regimes of  SUDS; the 
landscape maintenance strategy; existing and surrounding landscape features 
and accessible landscapes. 
 
Scotia Homes Ltd (0480) 
Amend to secure minimum of 15-20% of open space on residential sites of 10 or 
more house and new industrial sites where this is underpinned by a masterplan 
and informed by the Councils strategy on landscape and open space 
requirements. 
 
Crown Estates (0861) 
The first criterion under the section ‘Safeguarding Open Spaces’ should be 
amended to the following: “The proposal is for a public use, community facility or 
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economic opportunity that clearly outweighs the value of the open space to the 
local community; or the proposed development is ancillary to the principal use and 
will enhance use of the site for sport and recreation, and”. 
 
Homes for Scotland (1035)  
The various percentage space requirements in Policy E5 should be deleted and 
replaced with reference to the accessibility of a development to sufficient open 
space within a reasonable distance from the development. 
 
Elgin Community Council (0122) and Elgin South Area Forum (0194) 
All critical open spaces should be identified and defined in a guidance document.  
 
Scottish Environment Protection Agency (0569) 
Support noted. 
 

Summary of responses (including reasons) by planning authority: 

 
E1 Natura 2000 Sites and National Nature Conservation Sites 

Scottish Planning Policy (SPP) paragraph 211 notes that all Ramsar sites are also 
Natura 2000 sites and or Sites of Special Scientific Interest and are protected 
under the relevant statutory regimes.  
 
The boundary of the Cairngorms National Park is outwith the control of Moray 
Council. The Council recognises that the Cabrach area has wild land qualities, 
although it is not formally designated as such. This comment and the comment 
from Dufftown and District Community Council will be forwarded to the 
Cairngorms National Park Authority for their consideration.  
 
The reference to “plans” in paragraph 1 refers to development proposals. 
 
Scottish Planning Policy states that “any development plan or proposal likely to 
have a significant effect on these sites (Natura 2000 sites) which is not directly 
connected with or necessary to their conservation management must be subject 
to an “appropriate assessment” of the implications for their conservation 
management.” 
 
Development proposals which are designated in the Local Development Plan 
likely to require an appropriate assessment will be identified in the designation 
text. Further discussion on the information required and the level of assessment 
required will be held between the applicant, the Council, Scottish Natural Heritage 
and, if necessary SEPA. 
 
If the Reporter is so minded, the Council would not object to modified wording to 
provide further clarity as proposed through the representations from CJ and CRH 
Dunbar (Pitgaveny) and Scottish Natural Heritage. 
 
The modified policy text would be; 
 
“Natura 2000 designations. 
Development likely to have a significant effect on a Natura 200 sites which is not 
directly connected with or necessary to its conservation management must be 
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subject to an appropriate assessment of the implications for its conservation 
objectives. Proposals will only be approved where the appropriate assessment 
has ascertained that there will be no adverse effect on the integrity of the site. 
In exceptional circumstances, proposals may be approved where: 
a) There are no alternative solutions; and 
b) There are imperative reasons of over-riding public interest including those of 

a social or economic nature, and 
c) If compensatory measures are provided to ensure that the overall coherence 

of the Natura network is protected. 
 
For Natura 2000 sites hosting a priority habitat or species (as defined in Article 1 
of the Habitats Directive), prior consultation with the European Commission via 
Scottish Ministers is required unless the imperative reasons of overriding public 
interest relate to human health, public safety or beneficial consequences of 
primary importance to the environment. 
 
National designations 

Development proposals which will affect a National Park, Site of Special Scientific 
Interest (SSSI), or National Nature Reserve will only be permitted where: 
a) It will not adversely affect the integrity of the area or the qualities for which it 

has been designated; or 
b) Any adverse effects on the qualities for which the site has been designated 

are clearly outweighed by social, environmental or economic benefits of 
national importance.” 

 
The second paragraph of the Justification text would be modified to state; 
 
“Natura 2000 sites include Special Areas of Conservation (SAC) and Special 
Protection Areas (SPA). Scottish Ministers must be notified prior to approval of 
planning consent affecting Natura sites where Scottish Natural Heritage has an 
outstanding objection and or where, despite a negative assessment, the Council 
considers there are imperative reasons of overriding public interest to approve the 
application, with no alternative solutions.” 
 
E2 Local Nature Conservation Sites and Biodiversity 
Context  

The wording of Policy E2 is largely carried forward from the Moray Local Plan 
2008 and is considered to reflect the policy principles of Scottish Planning Policy, 
specifically to; 

 Conserve and enhance protected sites and species, taking account of the 
need to maintain healthy ecosystems and work with the natural processes 
which provide important services to local communities 

 Promote protection and improvement of the water environment, including 
rivers, lochs, estuaries, wetlands, coastal waters and groundwater, in a 
sustainable and co-ordinated way 

 Protect and enhance ancient semi-natural woodland as an important and 
irreplaceable resource, together with other native or long established woods, 
hedgerows and individual trees with high nature conservation or landscape 
value 

 Seek benefits for biodiversity from new development where possible, 
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including the restoration of degraded habitats and the avoidance of further 
fragmentation or isolation of habitats… 

 
Policies should not be read in isolation and need to be considered along with all 
policies within the Local Development Plan. When considering development 
proposals, the Council will consider a wide range of policies and consider the 
wider benefits of proposals against impacts and proposed mitigation measures. 
The text specifically states that, “Where development is permitted which could 
adversely affect any of the above habitats or species the developer must put in 
place acceptable mitigation measures to conserve and enhance the site’s residual 
conservation interest.” 
 
No modification is proposed. 
 
Local designations 

The Council has not included Sites of Interest to Natural Science within the Plan. 
These are historic designations made when Grampian Regional Council existed. 
The records are dated, often vague and more importantly the panel of local 
experts required to assist with the interpretation and understanding of 
development impacts upon the designation is out of date with many members no 
longer available. 
 
Scottish Planning Policy (para 196) states that “reasons for local designation 
should be clearly explained and their function and continuing relevance 
considered when preparing plans.” The Council does not consider that the 
necessary information and support is available to include Sites of Interest to 
Natural Science in the Plan. 
 
In terms of Wildlife Sites, a Wildlife Sites Assessment Panel was set up in Moray 
but this has not been in existence for several years and a large number of 
proposed sites remain to be assessed. The Council does not have the expertise 
to carry out these assessments, but agree that Policy E2 should make reference 
to existing Wildlife Sites. Therefore if the Reporter is so minded the Council would 
not object to “Wildlife Sites” being added after “protected species” in Policy E2 
with the appropriate cross referencing with the Proposals Map. 
 
Level of Protection 
The Council considers that the level of protection afforded through Policy E2 to 
local nature conservation sites and biodiversity is clearly differentiated from Policy 
E1’s protection to international and national designations. 
 
The criteria listed in Policy E1 under a), b) and c) are clearly different from criteria 
a) and b) in Policy E2. 
 
No modification is proposed. 
 
Biodiversity 
The policy refers to “green and blue networks” and the justification text refers to 
“creating and restoring habitats and wildlife corridors”. 
 
Local Nature Reserves are specifically referenced in the Policy to cover Findhorn 
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Bay Local Nature Reserve. 
 
If the Reporter is so minded, the Council would not object to additional text being 
added into the Justification section of Policy E2 to refer to phase 1 Habitat 
surveys and National Vegetation Surveys to identify the presence of wetlands and 
groundwater dependent habitats. 
 
Supplementary guidance 
As an alternative to producing supplementary guidance on Biodiversity and 
Protected Species, the Council has agreed with Scottish Natural Heritage that in 
the short term, guidance on these topics will be added to the Council’s Climate 
Change supplementary planning guidance. 
 
No modification is proposed. 
 
E3 Protected Species 
Policies should not be read in isolation. When originally drafted, planning officers 
endeavoured to include the requirements of Policy E2 and E3 into one policy. 
However, the differing requirements and complexity of legislation resulted in 
separate policies being drafted, while recognising that the two policies are linked. 
This also applies to several other environment policies where Protected Species 
will be a relevant issue. 
 
The Council has discussed this issue further with Scottish Natural Heritage and if 
the Reporter is so minded, the Council would have no objection to the proposed 
rewording of this policy to state; 
 
“Proposals which would have an adverse effect on a European protected species 
will not be approved unless: 

 There is no satisfactory alternative 

 The development is required to preserve public health or public safety or for 
other reasons of overriding public interest, including those of a social or 
economic nature and beneficial consequences of primary importance for the 
environment; and The development will not be detrimental to the 
maintenance of the population of species concerned at a favourable 
conservation status of the species concerned 

 
Proposals which would have an adverse effect on a nationally protected species 
of bird will not be approved unless:  

 There is no other satisfactory solution  

 The development is necessary to preserve public health or public safety  

 The development will not be detrimental to the conservation status of the 
species concerned 

 
Proposals which would have an adverse effect on badgers or their setts must be 
accompanied by a Badger Protection Plan to avoid, minimise or compensate for 
impacts. A licence from Scottish Natural Heritage may be required as well as 
planning permission. 
 
Where a protected species may be affected a species survey should be prepared 
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to accompany the application to demonstrate how any offence under the relevant 
legislation will be avoided.” 
 
As an alternative to producing supplementary guidance on Biodiversity and 
Protected Species, the Council has agreed with Scottish Natural Heritage that in 
the short term, guidance on these topics will be added to the Council’s Climate 
Change supplementary planning guidance. 
 
E4 Trees and Development 

The policy includes the word “may”, allowing the Council the discretion when to 
choose to attach conditions on planning consents to ensure that existing trees 
and hedges are retained or replaced. This is considered sufficient to address the 
respondent’s issue. 
 
Policy E4 applies to trees in both an urban and rural setting and primarily covers 
the instances where the Council will use powers such as Tree Preservation 
Orders and planning conditions to safeguard trees and hedges. The policy clearly 
states that “proposals affecting woodland will be considered against Policy ER3”. 
 
In terms of the comments from the Forestry Commission Scotland, the Council 
has discussed this issue further with Forestry Commission Scotland and has 
agreed to add further cross referencing between policies and supplementary 
guidance. Discussions have also taken place to ensure provisions for 
compensatory planting are made. 
 
No modification is proposed. 
 
E5 Open Spaces 

The provision of the appropriate quality and quantity of new open spaces is a key 
requirement to support the government’s aspirations for Placemaking. Open 
spaces provide opportunities for social interaction and exercise, create green 
corridors and contribute to an area feeling safe and pleasant. The justification text 
recognises that the Council will take into consideration issues such as 
topography, existing and surrounding features and other matters when applying 
the standards. 
 
The policy requires that all residential sites of 201 and more housing units are 
required to provide a minimum 30% of open space which should include 
allotments. The text further states that in terms of allotments, proposals on 
existing open spaces will be supported where they do not adversely affect the 
primary function of the space or undermine the amenity value of the area and 
where a specific locational requirement has been identified by the Council.  
 
The Council therefore considers that the Policy framework is in place to support 
allotments and the Council will work with local groups to identify suitable sites and 
future opportunities where a need has been identified. 
 
Sports areas are identified as ENV 5 designations and their provision forms part 
of the sliding scale of requirements for new open space provision. While the 
Council does not support additional wording being introduced into the policy, if the 
Reporter was so minded, the justification text could be expanded to state, “Open 
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air sports facilities will be considered to contribute towards the overall provision of 
open space in new developments.” 
 
For clarification, the 15% requirement for open space in new industrial 
developments will be applied to all industrial sites. Business Parks are required to 
provide 30% open space. 
 
In terms of the proposed additional wording regarding the ratio of open space 
being a guide, the Council does not support this proposed wording. The 
standards are required to support the Primary policy on Placemaking and to 
ensure new open spaces are fit for purpose and well connected. The justification 
text states that factors such as topography, existing and surrounding features and 
other matters will be taken into consideration when applying this policy. 
 
The Council is committed to preparing an Open Space Strategy as a priority 
project early in the life of the new Local Development Plan and this will provide 
further justification for interpreting Policy E5. However, in the short term, the 
quantity and quality criteria set out in the policy are considered appropriate to 
support the objectives of Scottish Planning Policy (para 225) to enhance existing 
and promote the creation of new green infrastructure and this should be done 
through a design-led approach, applying standards which facilitate appropriate 
provision within the local context. 
 
The Council considers the proposed standards to be appropriate in a Moray 
context and represents the nature of Moray’s towns and villages. The Open 
Space Strategy will provide further guidance for developers and the Council is 
committed to preparing this as a priority in the implementation of the new Local 
Development Plan. 
 
 Primary Policy 1 Sustainable Economic Growth should also be read in this 
regard, which supports proposals which contribute towards sustainable economic 
growth where the quality of the natural and built environment is safeguarded. 
 
The scenario envisaged by Elgin Community Council and Elgin South Area Forum 
should not arise as Policy H1 requires proposals for development “on all 
designated housing sites must include or be supported by information regarding 
the comprehensive layout and development of the whole site. This allows 
consideration of all servicing, infrastructure and landscaping provision to be taken 
into account at the outset.” 
 
The standards of quality and quantity will therefore be established and in the 
scenario of a masterplan, these will have been approved as supplementary 
guidance against which all resultant planning applications would be considered. 
 
Support for provision of allotments is noted. 
 
No modification is proposed. 
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Reporter’s conclusions: 

 
 

Reporter’s recommendations: 

 
 

 


